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Lesson Plan
Lesson Plan



Baldasar v. Ill., 446 US 222 (1980) (plurality opinion)

 

Baldasar's prior uncounseled misdemeanor conviction could 

not be used collaterally to impose an increased term of 

imprisonment upon a subsequent conviction. . Justice 

Marshall wrote that even though Baldasar's prior conviction 

was constitutionally valid (since no prison term was 

imposed), it was “not valid for all purposes.” He concluded 

that a conviction which is invalid for purposes of imposing a 

sentence of imprisonment for the offense itself remains 

invalid for purposes of increasing a term of imprisonment for 

a subsequent conviction under a repeat-offender statute

https://web2.westlaw.com/find/default.wl?mt=210&db=708&tc=-1&rp=/find/default.wl&findtype=Y&ordoc=1983140675&serialnum=1980311668&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=65EA8880&referenceposition=1586&rs=WLW12.04


State v. Sweeney, 190 NJ Super. 516 (App. Div. 1983)

 

Balasar no bar to imposing enhanced, non-custodial 

sentences to second offender DWI defendants.



State v. Carey, 230 NJ Super. 402 (App. Div. 1989)

 

[The procedural foundation for Laurick]

 

We conclude that, irrespective of federal constitutional 

compulsion, the policy announced in Rodriguez v. 

Rosenblatt, requires that a defendant may, so long as he 

sustains his burden of proof, successfully attack an 

enhanced penalty by showing (a) that he was indigent at the 

time of his prior New Jersey drunk driving conviction, if that 

conviction was entered after the date Rodriguez v. 

Rosenblatt was decided, and was not told of his right to 

counsel, or (b) that he was not indigent and was not advised, 

pursuant to R. 3:27-2, of his right to retain counsel. The 

policy embodied in Rodriguez would have no meaning or 

impact if our conclusion concerning prior New Jersey 

convictions were otherwise.



State v. Laurick, 120 NJ 1 (1990)

 

(1) It is constitutionally permissible that a prior un-counseled 

DWI conviction may establish repeat-offender status for 

purposes of the enhanced penalty provisions of the DWI 

laws of the State of New Jersey. The only constitutional limit 

is that a defendant may not suffer an increased period of 

incarceration as a result of a Rodriguez violation that led to 

an un-counseled DWI conviction.



State v. Laurick, 120 NJ 1 (1990)

 

(2) No other relief necessarily flows from a Rodriguez 

violation that led to a prior un-counseled DWI conviction. The 

judicial policies expressed in Rodriguez v. Rosenblatt, of 

giving notice to accused of a right to be represented by 

counsel, do not create a constitutional entitlement to such 

notice. Nor does the absence of such notice demonstrate a 

fundamental injustice unless there be some showing in post-

conviction relief proceedings that it prejudiced the defendant 

in that the defendant (a) was unaware of such rights, and (b) 

if indigent, would have derived benefit from the notice by 

seeking the assistance of counsel. A non-indigent defendant 

would have to show in addition that the lack of notice 

otherwise affected the outcome. 



State v. Laurick, 120 NJ 1 (1990)

 

(3) Post-conviction relief from the effect of prior convictions 

should normally be sought in the court of original 

jurisdiction, which will be in the best position to evaluate 

whether there has been any denial of fundamental justice. 

Appeals from the disposition in that court shall be combined 

with any appeal from proceedings involving the repeat 

offense.



Creates PCR in Municipal Court (now Rule 7:10-2(g))

 

Establishes venue for PCR Application

 

Since PCR is a civil action, burden of proof is preponderance 

of the evidence.

 

Burden of production is on the petitioner

 

Creates two classes of petitioners (indigent/non-indigent)



Clarifies that relief applies only to enhanced custody

 

Applies to all repeat offender statutes

 

Establishes appeal procedures

 

Does not affect 60-day target disposition goal later set under 

Directive 1-84.



Nichols v. U.S., 511 US 738 (1994).

-----------------------------------------

Whether Laurick is of continuing vitality ducked by Appellate 

Division in:

 

State v. Latona, 307 NJ Super. 387 (App. Div. 1998).

 -----------------------------------------

 

Supreme Court unanimously affirms all aspects of Laurick in 

State v. Hrycak, 184 NJ 351 (2005).

 

[Note the third offender community service sentencing 

anomaly in Hrycak.]



A defendant is faced with a three-step undertaking in proving 

that a prior un-counseled DWI conviction should not serve to 

enhance the jail component of a sentence imposed on a 

subsequent DWI conviction. 

 

As a threshold matter, the defendant has the burden of 

proving in a second or subsequent DWI proceeding that he 

or she did not receive notice of the right to counsel in the 

prior case. 



He or she must then meet the two-tiered test. In that vein, if 

defendant proves that notice of the right to counsel was not 

provided, the inquiry is then bifurcated into whether the 

defendant was indigent or not indigent. If [the] defendant 

[was] indigent, he must prove that the DWI conviction was a 

product of an absence of notice of the right to assignment of 

counsel and non-assignment of such counsel without waiver.



On the other hand, if the defendant was not indigent at the 

time of the prior uncounseled conviction, he should have the 

right to establish such lack of notice as well as the absence 

of knowledge of the right to be represented by counsel of 

one's choosing and to prove that the absence of such 

counsel had an impact on the guilt or innocence of the 

accused or otherwise wrought a miscarriage of justice for 

the individual defendant.

See also State v. Weil, 421 NJ Super. 121 (App. Div. 2011)



Important: Note the legal error repeated in both

 

State v. Schadewald, 400 NJ Super. 350, 354-355 (App. Div. 

2007) and

 

State v. Bringhurst, 401 NJ Super. 421, 435 (App. Div. 2008)



1. Indigent defendants must establish that they were not 

given notice of their right to counsel and advised that 

counsel would be provided for them if they could not afford 

one.

2. Non-indigent defendants must establish that they were not 

advised of their right to counsel and that they were unaware 

of such right at the time they entered the un-counseled 

pleas.



3. Defendants who establish that they were not adequately 

noticed of their right to counsel must then demonstrate that 

if they had been represented by counsel, they had a defense 

to the DWI charge and the outcome would, in all likelihood, 

have been different. Police reports, witness statements, 

insurance investigations and the like may be used to submit 

proofs that the outcome would have been different if the 

defendant had the benefit of counsel before pleading guilty.



Rule 7:10-2(g)(2)

 

(2) Time Limitations. The time limitations for filing petitions 

for post-conviction relief under this section shall be the 

same as those set forth in R. 7:10-2(b)(2).

=======================================

[A petition based on any other grounds shall not be accepted 

for filing more than five years after entry of the judgment of 

conviction or imposition of the sentence sought to be 

attacked, unless it alleges facts showing that the delay in 

filing was due to defendant's excusable neglect.]



State v. Bringhurst, 401 NJ Super. 421 (App. Div. 2008)

 

Relaxation of the 5-year limitation should be granted where 

the petitioner has made a prima facie case.

Ordinarily, a post-conviction relief court should grant an 

evidentiary hearing to a defendant who has presented a 

prima facie case in support of his application. To establish a 

prima facie case, defendant must demonstrate a reasonable 

likelihood that his or her claim will ultimately succeed on the 

merits.

Defendant must demonstrate a prima facie case for relief 

before an evidentiary hearing is required, and the court is 

not obligated to conduct an evidentiary hearing to allow 

defendant to establish a prima facie case not contained 

within the allegations in his PCR petition.



7:10-2(g)(1) Petition to Obtain Relief from an Enhanced 

Custodial Term Based on a Prior Conviction

A post-conviction petition to obtain relief from an enhanced 

custodial term based on a prior conviction shall be brought 

in the court where the prior conviction was entered.

-------------------------------------------

State v. Schadewald, 400 NJ Super. 350, 353 (App. Div. 2007)

 

State v. Enright, 416 NJ Super. 391 (App. Div. 2010)



Rule 7:10-2(g)(3)

 

(3) Procedure. A petition for post-conviction relief sought 

under this section shall be in writing and shall conform to 

the requirements of Rule 7:10-2(f). In addition, the moving 

papers in support of such an application shall include, if 

available, records related to the underlying conviction, 

including, but not limited to, copies of all complaints, 

applications for assignment of counsel, waiver forms and 

transcripts of the defendant's first appearance, entry of 

guilty plea and all other municipal court proceedings related 

to the conviction sought to be challenged. The petitioner 

shall account for any unavailable records by way of written 

documentation from the municipal court administrator or the 

custodian of records, as the case may be.



Rule 7:10-2(f) Procedure.

 (1) The municipal court administrator shall make an entry of 

the filing of the petition in the proceedings in which the 

conviction took place, and if it is filed pro se, shall forthwith 

transmit a copy to the municipal prosecutor. An attorney 

filing the petition shall serve a copy on the municipal 

prosecutor before filing.

(2) The petition shall be verified by defendant and shall set 

forth with specificity the facts upon which the claim for relief 

is based, the legal grounds of the complaint asserted and the 

particular relief sought. The petition shall include the 

following information:



Rule 7:10-2(f) Procedure.

 (A) the date, docket number and contents of the complaint 

upon which the conviction is based and the municipality 

where filed; 

(B) the sentence or judgment complained of, the date it was 

imposed or entered, and the name of the municipal court 

judge then presiding; 

(C) any appellate proceedings brought from the conviction, 

with copies of the appellate opinions attached; 

(D) any prior post-conviction relief proceedings relating to 

the same conviction, including the date and nature of the 

claim and the date and nature of disposition, and whether an 

appeal was taken from those proceedings and, if so, the 

judgment on appeal; 



Rule 7:10-2(f) Procedure.

 (E) the name of counsel, if any, representing defendant in 

any prior proceeding relating to the conviction, and whether 

counsel was retained or assigned; and 

(F) whether and where defendant is presently confined. A 

separate memorandum of law may be submitted. 

(G) In addition, the moving papers in support of such an 

application shall include, if available, records related to the 

underlying conviction, including, but not limited to, copies of 

all complaints, applications for assignment of counsel, 

waiver forms and transcripts of the defendant's first 

appearance, entry of guilty plea and all other municipal court 

proceedings related to the conviction sought to be 

challenged. The petitioner shall account for any unavailable 

records by way of written documentation from the municipal 

court administrator or the custodian of records, as the case 

may be. 



Client meets threshold procedural critera: was 

uncounselled, not advised of right to counsel; and

Client was indigent (from tax returns, etc); or

Police reports (or other evidence) indicate that having had an 

attorney probably would have made a difference in the 

outcome of the case.

 

Testimony of Petitioner and/or plea colloquy transcript are 

vital pieces of evidence.



Step-down consideration under Laurick

 

State v. Conroy, 397 NJ Super. 324, 330-331 (App. Div. 2008)

� This is defendant's fourth actual conviction, having been 

previously convicted on October 12, 1982; April 17, 1990; and 

August 1, 1995. Because defendant's 1982 conviction was 

entered following an un-counseled plea, that conviction may 

not be used to enhance the period of incarceration on a 

subsequent conviction. Accordingly, we agree with 

defendant that when he appeared before the Law Division he 

stood as a third offender, not a fourth offender, for the limited 

purpose of the trial court imposing a jail sentence under the 

enhanced sentencing provision of the DWI statute.

 



Step-down consideration under Laurick

 

State v. Conroy, 397 NJ Super. 324, 330-331 (App. Div. 2008)

�Moreover, because there was a hiatus of more than ten years 

between the present offense and his last offense in 1995 (the 

third and second offenses, respectively, for purpose of 

incarceration under Laurick), defendant was entitled to the 

benefit of the step-down provision: “where the court shall 

treat the third conviction as a second offense for sentencing 

purposes.” Sentencing a qualified defendant under the step-

down provision is mandatory, not discretionary. We are 

satisfied that to deny defendant the benefit of the step-down 

proviso, which the Legislature has provided to all third 

offenders, would violate the principle of fairness that 

underpins Laurick.



Laurick as applied to other repeat-offender statutes

State v. Thomas, 401 NJ Super. 180, 184-185 (Law Div. 2007)

 

Although the defendants in both Laurick and Hrycak faced 

enhanced sentences under the DWI statute, there is nothing 

in the language or the reasoning of either case that would 

permit the conclusion urged by the State: that their holdings 

apply only to sentences imposed under the DWI statute. 

Rather, although neither required by the federal constitution 

nor articulated as a state constitutional principle, it remains 

the law in New Jersey that no defendant may be sentenced 

to an increased period of incarceration for any offense on 

the basis of an uncounseled conviction.

 







DONINI & RAMSEY

448 HAMILTON AVENUE

TRENTON, NEW JERSEY 08609

(609) 396-7979

ATTORNEY FOR DEFENDANT

 

_______________________

 

STATE OF NEW JERSEY : MANSFIELD TOWNSHIP MUN. COURT 

BURLINGTON COUNTY

Plaintiff :

 

vs. : SUMMONS NO. 123456

 

SCOTT A. BROWN :

ORDER

Defendant   :

_______________________

 

  This matter having been opened to the court upon the application of Donini & Ramsey, 

Attorneys at Law, Robert Ramsey, Esquire appearing, and the Court having considered the 

arguments of counsel and other good cause having been shown;

IT IS ON THIS _____ DAY OF _____, 2008;

ORDERED that Defendant's conviction for a violation of N.J.S.A. 39:4-50(a), entered in 

this court on March 24, 1983 shall not be used to enhance the custodial aspect of any future 

conviction for a violation of N.J.S.A. 39:4-50(a).

 

  _________________________________

Dennis P. McInerney, J.M.C.



DONINI & RAMSEY

448 HAMILTON AVENUE

TRENTON, NEW JERSEY 08609

(609) 396-7979

ATTORNEY FOR DEFENDANT

 

_______________________

 

STATE OF NEW JERSEY : MANSFIELD TOWNSHIP MUN. COURT 

BURLINGTON COUNTY

Plaintiff :

 

vs. : SUMMONS NO. 123456

 

SCOTT A. BROWN : NOTION OF MOTION FOR RELIEF

FROM A PRIOR CONVICTION

Defendant   : PURSUANT TO RULE 7:10-2(g)

_______________________

 

  PLEASE TAKE NOTICE that on a date to be set by the Court, pursuant to Rule 7:9-

4(a), the undersigned, counsel for Defendant, Scott A. Brown, will make an application before 

the Mansfield Township Municipal Court for relief from a prior conviction pursuant to Rule 7:10-

2(g).

In support of the within application, the undersigned counsel will rely upon the annexed 

Memorandum of Law and oral argument.

DONINI & RAMSEY

 

ROBERT RAMSEY

Dated: January 12, 2008



DONINI & RAMSEY

448 HAMILTON AVENUE

TRENTON, NEW JERSEY 08609

(609) 396-7979

ATTORNEY FOR DEFENDANT

_______________________

STATE OF NEW JERSEY : MANSFIELD TOWNSHIP MUN. COURT 

BURLINGTON COUNTY

Plaintiff :

 

vs. : SUMMONS NO. 123456

SCOTT A. BROWN :

CERTIFICATION OF

Defendant   : SCOTT A. BROWN

_______________________

I, Scott A. Brown, of full age do certify the following to be true:

1) On or about March 12, 1983, I was charged with a violation of N.J.S.A. 39:4-50 in 

Mansfield Township, Burlington County, New Jersey.

2) My first appearance on the drunk driving charge was set for March 24, 1983.  I 

appeared in the Mansfield Township Municipal Court on March 24, 1983 and entered a plea 

of guilty to the original charge of drunk driving.

3) When I appeared in court and pled guilty, an attorney did not represent me, nor had 

I spoken to an attorney about the case because I could not afford one at the time.  In 1983, I 

was employed making $7.00 per  hour  processing x-rays  for  a  living and raising  2 small 

children.  There was just no way that I could afford the retainer of a lawyer to represent me. 

As a result, I simply pled guilty.

 4) During my first  appearance, I was not informed by the judge of my right to an 

appointed, free attorney.  Had I been made aware of this option, I would have asked for a 

lawyer because I wanted to be represented by a lawyer, but I could not afford one. 



5)  I  have  requested  through  my  lawyer,  Robert  Ramsey  a  copy  of  my  plea  and 

sentencing hearing from March 24, 1983.  The Court Administrator has informed us that no 

such transcript  exists.   I  have attached hereto a  copy of her letter  dated  March 11, 2005 

marked as Exhibit A.

I  certify  that  the  foregoing  statements  made  by  me  are  true  to  the  best  of  my 

knowledge.  I am aware that if any of the foregoing statements made by me are willfully false,  

I am subject to punishment.

______________________
Scott A. Brown

Dated: ________



DONINI & RAMSEY

448 HAMILTON AVENUE

TRENTON, NEW JERSEY 08609

(609) 396-7979

ATTORNEY FOR DEFENDANT

_______________________

STATE OF NEW JERSEY : MANSFIELD TOWNSHIP MUN. COURT 

BURLINGTON COUNTY

Plaintiff :

 

vs. : SUMMONS NO. 123456

SCOTT A. BROWN :

ORDER

Defendant   :

_______________________

 This  matter  having  been  opened  to  the  court  upon  the  application  of  Donini  & 

Ramsey,  Attorneys  at  Law,  Robert  Ramsey,  Esquire  appearing,  and  the  Court  having 

considered the arguments of counsel and other good cause having been shown;

IT IS ON THIS _____ DAY OF _____, 2008;

ORDERED that Defendant's conviction for a violation of N.J.S.A. 39:4-50(a), entered 

in this court on March 24, 1983 shall not be used to enhance the custodial aspect of any future 

conviction for a violation of N.J.S.A. 39:4-50(a).

 _________________________________
Dennis P. McInerney, J.M.C.



DONINI & RAMSEY

448 HAMILTON AVENUE

TRENTON, NEW JERSEY 08609

(609) 396-7979

ATTORNEY FOR DEFENDANT

_______________________

STATE OF NEW JERSEY : MANSFIELD TOWNSHIP MUN. COURT 

BURLINGTON COUNTY

Plaintiff :

 

vs. : SUMMONS NO. 123456

SCOTT A. BROWN : NOTION OF MOTION FOR RELIEF

FROM A PRIOR CONVICTION

Defendant   : PURSUANT TO RULE 7:10-2(g)

_______________________

 PLEASE TAKE NOTICE that on a date to be set by the Court, pursuant to Rule 7:9-

4(a), the undersigned, counsel for Defendant, Scott A. Brown, will make an application before 

the Mansfield Township Municipal Court for relief from a prior conviction pursuant to Rule 

7:10-2(g).

In  support  of  the  within  application,  the  undersigned  counsel  will  rely  upon  the 

annexed Memorandum of Law and oral argument.

DONINI & RAMSEY

ROBERT RAMSEY

Dated: January 12, 2008
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