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The New Municipal and Criminal Court Rules

2011- 2012

Part I

 Municipal Court



Rule 7:7-7 – Background to 2011

Amendments

1.) State v. Storm, 141 NJ 245 (1995) [Private

Prosecutions in Cross-Complaints]

2.) Rule 7:8-7(b)

 [T]he court may permit an attorney to appear as a private

prosecutor to represent the State in cases involving cross-

complaints. Such private prosecutors may be permitted to appear

on behalf of the State only if the court has first reviewed the

private prosecutor's motion to so appear and an accompanying

certification submitted on a form approved by the Administrative

Director of the Courts. The court may grant the private

prosecutor's application to appear if it is satisfied that a potential

for conflict exists for the municipal prosecutor due to the nature

of the charges set forth in the cross-complaints. The court shall

place such a finding on the record.

 

                                        ***************

3.) N.J.S.A. 2B:25-4(a)

a. Each municipal court in this State shall have at least one

municipal prosecutor appointed by the governing body of the

municipality, municipalities or county in accordance with

applicable laws, ordinances and resolutions.
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4. Entitlement & Scope of Municipal Court

Discovery – Consequence of Magnitude

a.) State v. Polasky, 216 N.J. Super. 549, 553-

554 (Law Div. 1986)

The charges against the defendant [N.J.S.A. 39:4-97 and

N.J.S.A. 39:3-29], by virtue of the numerous cited statutory

provisions, subject him to imprisonment, loss of license and

fines. Either imprisonment or loss of license is a “consequence

of magnitude.

The prosecutor argues that the prospect of imprisonment and,

presumably, license suspension, is remote. That is not the test.

The question is simply whether the defendant is “subject to” a

“consequence of magnitude, if convicted.” This does not and

should not leave room for speculation. Were the Rule

otherwise, an impossible pretrial and pre-discovery assessment

of the defendant's prospects would have to be made by the

prosecutor or the defendant or both, and, ultimately, by the

court, in order to decide whether discovery was available.

The discovery rules are designed to promote fairness. They

should be read liberally to that end. The defendant's request in

this case was not burdensome to the State; it should have

provided the requested information in the interest of justice. In

the event a discovery request is burdensome, [Rule 7:7-7]

provides for a protective order on motion.
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b.) State v. Green, 327 N.J. Super. 334, 340-

341 (App. Div. 2000).

In addition to potential financial consequences related

to insurance costs, a defendant charged with violation of

N.J.S.A. 39:4-98 faces the potential of a fine and/or up

to fifteen days of incarceration. N.J.S.A. 39:4-104. A

driver's license suspension may also be imposed.

N.J.S.A. 39:5-30. We agree with the Superior Court

Judge that these consequences are of sufficient

magnitude to trigger the discovery rights provided

formerly by R. 7:4-2(h) and presently by R. 7:7-7(b). See

State v. Polasky, 216 N.J.Super. 549, 551-54, 524 A.2d

474 (Law Div.1986). And, while 361 such discovery

rights are not without limitation, they can clearly

encompass more than discovery of what the State

intends to produce at trial.
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c.) State v. Green, 417 N.J. Super. 190, 201

(App. Div. 2011).

Discovery in the municipal courts is governed by Rule 7:7–7. It

provides that the municipal prosecutor “shall be responsible

for making government discovery available to the defendant.”

R. 7:7–7(a). The defendant is permitted to obtain discovery

from the State of any relevant “books, originals or copies of

papers and documents, or tangible objects, buildings or places

that are within the possession, custody or control of the

government.” R. 7:7–7(b)(6). The State may also obtain

discovery “on written notice to the defendant” of “the names

and addresses of each person whom the defense expects to call

to trial as an expert witness.” R. 7:7–7(c)(5).

Discovery under Rule 7:7–7 is not limited to the material the

prosecutor intends to use at trial. State v. Green, 327 N.J.Super.

334, 340–41, 743 A.2d 357 (App.Div.2000). Rather, the scope of

discovery extends to information and documents that are

relevant. See R. 7:7–7. “ ‘Relevant evidence’ means evidence

having a tendency in reason to prove or disprove any fact of

consequence to the determination of the action.” N.J.R.E. 401.
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Rule 7:7-7(a) Discovery – New Version

The new language became necessary as a result of private prosecutor procedures

established by State v. Storm, 141 N.J. 245 (1995) and Rule 7:8-7(b). (“The court

may permit an attorney to appear as a private prosecutor to represent the State in

cases involving cross-complaints.”) Changes to Rule 7:7-7(b) and Rule 7:7-7(c) are

for the same reason.

Deleted language now appropriate due to enactment in 2000 of N.J.S.A. 2B:25-4(a)

requiring that each municipality have a prosecutor.
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Rule 7:7-7(b) Discovery – New Version

Rule 7:7-7(c) Discovery – New Version

---------------------------------------------------------------------------------------------------------

New language in the Rule announces a new policy and reflects current practice and the

holdings in:

State v. Green 417 N.J. Super. 190 (App Div. 2010).

State v. Green, 327 N.J. Super. 334 (App. Div. 2000)

State v. Polasky, 216 N.J. Super. 549 (Law Div. 1986).
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5. Reasonableness of Costs for Discovery

a.) State v. Green, 327 N.J. Super. 334, 341

(App. Div. 2000).

We also express our concern over the $25 “fee” and the

refusal to provide discovery unless defendant agreed to

drop his civil suit. We know of no authority for either,

and the State cites none. As to the “fee,” the court rules

governing discovery in the municipal court, either those

in existence of the time of the infraction or currently, do

not authorize a municipal prosecutor to charge what the

prosecutor apparently views as an administrative fee to

cover his overhead. Moreover, while a copying charge

might be appropriate, we hardly think a flat $25 fee

even approaches a reasonable copying charge.
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b.) Constantine v. Bass River, 406 N.J. 309

(App. Div. 009)

Plaintiff John Constantine paid twenty dollars to obtain three pages of

discovery related to a speeding summons issued as he drove through the

Township of Bass River (Bass River). He pled guilty to a “non-speed

specific driving violation” in the municipal court, but then filed this

action on behalf of himself, and others similarly situated, against

defendants Bass River, its police department, its municipal prosecutor

(collectively, the Bass River defendants), and “all municipalities [and]

municipal government authorities similarly situated.” Asserting a

variety of legal theories, plaintiff alleged that the Bass River defendants

and members of the putative defendant class improperly charged excess

fees for written discovery in their municipal courts.

                           ****************************

The question, of course, is not whether the policy supporting access to

public records and the policy supporting a defendant's access to

discovery are congruent, because they clearly are not. The issue is

whether absent specific authority from the Legislature, the Executive

Branch, or the Supreme Court, can plaintiff, by analogy to OPRA or

the common law right of access, support a cognizable cause of action in

this case and request a judicial declaration as to permissible fees for

discovery in the municipal courts. We conclude that he cannot.
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b.) Constantine v. Bass River, 406 N.J. 309,

329 (App. Div. 009)

                            ****************************

As the above amply demonstrates, the furnishing of discovery in the

municipal courts is primarily an executive function. By Rule and statute

the responsibility is given to the municipal prosecutor whose conduct

falls squarely within the supervision and command of the respective

county prosecutor, and in turn, of the Attorney General. As it relates to

this case, we have little doubt that the Attorney General has the

inherent power, absent specific legislation, to direct municipal

prosecutors as to the appropriate fees they may charge for furnishing

documentary discovery in the municipal courts. We therefore refer the

matter to the Attorney General for her studied consideration.

Our preceding remarks, of course, do not foreclose action by the

Legislature in this regard. We recognize fully that in many other

settings, the Legislature has exercised its power to set a schedule of fees

to be charged for the copying and production of various documents that

in many circumstances ultimately are relevant to matters pending in

our court system. OPRA is simply one of many such examples, too

numerous to detail.

11



c.) Libertarian Party v. Murphy, 384 N.J.

Super. 136, 140-141 (App. Div. 2006)

We are mindful that municipal ordinances are

presumed valid and reasonable, and “[t]he burden of

proof to establish that they are arbitrary and

unreasonable rests on the party seeking to overturn

them.” We are satisfied that the fee imposed by the

Township of Edison creates an unreasonable burden

upon plaintiffs' right of access and is not rationally

related to the actual cost of reproducing the records.

The judgment of the Law Division is reversed. The

matter is remanded for an evidentiary hearing for the

trial court to determine the actual cost incurred by the

municipality in providing plaintiffs with copies of the

minutes on a computer diskette.

d.) State v. Maricic, 417 N.J. Super. 280, 287

(App. Div. 2010)

Moreover, in the present case, defense counsel has

acknowledged his responsibility to pay any costs incurred in

the production of the data.

12



Rule 7:7-7(e) Discovery – New Version

------------------------------------------------------------------------------------------------------

Rule is re-numbered due new text in Rule 7:7-7(e).

This language was written by the Supreme Court itself and was not in the
original committee report and recommendation. It came about as a result of
the Appellate Division decisions in the following cases:

State v. Green, 327 N.J. Super. 324 (App. Div. 2000) [Flat administrative fee of $25

unreasonable & unauthorized].

Constantine v.Township of Bass River, 406 N.J. Super. 305, 331 (App. Div.), certif.

denied, 200 N.J. 208 (2009).

Libertarian Party of Central New Jersey v. Murphy, 384 N.J.Super. 136, 894 A.2d

72 (App. Div. 2006). [Costs of duplicating electronic media limited to actual costs

incurred]

State v Maricic, 417 N.J.Super. 280, 9 A.3d 1026 (App. Div. 2010). [Data downloads

and repair records to be paid by defendant].

 The wording of the section is not especially clear. As written, it may be
argued that the review by the municipal court is only applicable to
discovery that has been ordered to be provided on a supplementary basis.
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6. Statutory Fees

a.) NJSA 39:4-131 [Accident Reports]
Every citizen of this State shall have the right, during regular business

hours and under supervision, to inspect and copy such reports and shall

also have the right in person to purchase copies of the reports at the

same fee established by section 6 of P.L.2001, c. 404 (C.47:1A-5). If

copies of reports are requested other than in person, an additional fee of

up to $5.00 may be added to cover the administrative costs of the report.

Upon request, a police department shall send an accident report to a

person through the mail or via fax as defined in section 2 of P.L.1976, c.

23 (C.19:59-2). The police department may require the person

requesting the report to provide a completed request form and the

appropriate fee prior to faxing or mailing the report. The police

department shall provide the person requesting the report with the

option of submitting the form and providing the appropriate fee either

in person, through the mail, or via fax as defined in section 2 of

P.L.1976, c. 23 (C.19:59-2).

b.) N.J.S.A. 47:1A-5(b) [OPRA – Copying Costs]

b. A copy or copies of a government record may be purchased by any

person upon payment of the fee prescribed by law or regulation. Except

as otherwise provided by law or regulation, the fee assessed for the

duplication of a government record embodied in the form of printed

matter shall be $0.05 per letter size page or smaller, and $0.07 per legal

size page or larger. If a public agency can demonstrate that its actual

costs for duplication of a government record exceed the foregoing rates,

the public agency shall be permitted to charge the actual cost of

duplicating the record. The actual cost of duplicating the record, upon

which all copy fees are based, shall be the cost of materials and supplies

used to make a copy of the record, but shall not include the cost of labor

or other overhead expenses associated with making the copy except as

provided for in subsection c. of this section. Access to electronic records

and non-printed materials shall be provided free of charge, but the

public agency may charge for the actual costs of any needed supplies

such as computer discs.
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c.) N.J.S.A. 47:1A-5(b) [OPRA – Media Conversion]

d. A custodian shall permit access to a government record and

provide a copy thereof in the medium requested if the public

agency maintains the record in that medium. If the public

agency does not maintain the record in the medium requested,

the custodian shall either convert the record to the medium

requested or provide a copy in some other meaningful medium.

If a request is for a record: (1) in a medium not routinely used

by the agency; (2) not routinely developed or maintained by an

agency; or (3) requiring a substantial amount of manipulation

or programming of information technology, the agency may

charge, in addition to the actual cost of duplication, a special

charge that shall be reasonable and shall be based on the cost

for any extensive use of information technology, or for the

labor cost of personnel providing the service, that is actually

incurred by the agency or attributable to the agency for the

programming, clerical, and supervisory assistance required, or

both.
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Rule 7:7-11 – Background to 2011

Promulgating of New Rule

1. State v. Broom-Smith, 201 N.J. 229, 235-

237 (2010).

First, we reiterate that the rule and the statute are co-extensive and

authorize cross-assignment only in cases of disqualification or

“inability” to hear a case. That, generally, will require the officers

seeking the warrant to attempt to contact the judge of the territorially-

appropriate court. It will be that judge's disqualification or inability to

hear the case that will trigger the cross-assignment order. Obviously, if

the judge is absent or otherwise incapacitated (for example, away on

vacation or hospitalized), the officers need not go first to the judge's

chambers, office or home. In that case, the “inability” standard is

plainly satisfied. However, the fact that the judge is busy with other

matters or home for lunch should not automatically trigger cross-

assignment. Rather, the officers should wait a reasonable period unless,

for some reason, the matter is emergent and time is of the essence.

                                              ************

Further, the fact that a particular municipal court is not “in session,”

that is, holding court, does not necessarily mean that the judge is

“unable” to hear a warrant application. It may be that in furtherance of

his private practice, the judge is far from his vicinage. In that case, he

may, in fact, be “unable” to hear the matter, especially if there are time

constraints involved. But it does not follow that a judge who is sitting in

his local law office is “unable” to entertain a warrant application,

especially since that is part and parcel of his judicial responsibilities.

                                           **************
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Moreover, the cross-assignment order, which may provide for more

than one substitute judge, should prescribe the sequence to which

substitute-judges are to be resorted. That, in turn, will eliminate any

question of judge shopping. Practically speaking, prescribing the

sequence will militate against assigning every municipal court judge in a

vicinage as a substitute for every other judge because of the burden that

would cast on the first judges in the sequence.

                                         **************

It goes without saying that when a warrant applicant applies to a

substitute judge, a record should be made of the reason the application

is not being presented to the territorially-appropriate court.
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Rule 7:7-11 Use of Acting Judges – New Rule

----------------------------------------------------------

Promulgated as a result of State v. Broom-Smith, 201 N.J. 229, 989 A.2d

840 (2010).
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Rule 7:9-1 – Background to 2011

Amendments

1.) 2B:12-18. Jurisdiction of specified offenses where indictment

and trial by jury are waived

A municipal court has jurisdiction over the following crimes

occurring within the territorial jurisdiction of the court, where the

person charged waives indictment and trial by jury in writing and

the county prosecutor consents in writing:

a. Crimes of the fourth degree enumerated in chapters 17, 18, 20

and 21 of Title 2C of the New Jersey Statutes; or

b. Crimes where the term of imprisonment that may be imposed

does not exceed one year.

                                                      **************

2.) Rule 3:4-2(d) Trial of Indictable Offenses in Municipal

Court. If a defendant who is charged with an indictable

offense that may be tried in Municipal Court is brought

before a Municipal Court, that court may try the matter

provided that the defendant waives the rights to indictment

and trial by jury. The waivers shall be in writing, signed by

the defendant, and approved by the county prosecutor, and

retained by the Municipal Court.
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3.) State v. Hupka, 203 N.J. 222, 233 (2010).

That language signals strongly that the disqualification provision was

intended to be contingent on a conclusion that the conviction was

related, directly and specifically, to the position held. Based on that

legislative emphasis, trial courts contemplating entry of an order of

forfeiture and disqualification for an offense involving or touching

public office pursuant to N.J.S.A. 2C:51-2(a) and (d) must examine the

relationship between the exact offense committed and the particular

position held by the individual convicted in order to reach a conclusion

that the commission of the offense had some direct connection to the

office held.

                                                          ********

Prosecutors should include discussions of forfeiture and disqualification

in plea negotiations with public employees. Where a defendant is

charged with a crime of dishonesty or a crime of the third degree or

above and the State is considering accepting a plea to a lesser-included

offense, if forfeiture is desired the State should raise voluntary

forfeiture as a condition of the plea. And, when a defendant is charged

with a crime that might be regarded as involving or touching his or her

public position, the State should, likewise, require an allocution that

either establishes the connection between the crime and the position to

enable the court to sustain a subsequent forfeiture and disqualification

order, or, alternatively, should negotiate a voluntary disqualification

from a future position.

                                       *****************

In the present case, the prosecutor acted with circumspection,

negotiating a plea that was conditioned on defendant voluntarily and

permanently relinquishing his right to present and future employment

as a law enforcement officer. At the same time, no such agreement was

reached requiring defendant's disqualification from all future public

positions or offices.
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4.) State v. Moran, 202 N.J. 311, 328-329 (2010).

For ease of reference, we direct municipal court and Law

Division judges to consider the following factors in determining

whether to impose a license suspension under N.J.S.A. 39:5-31,

and, if so, the length of the suspension: the nature and

circumstances of the defendant's conduct, including whether

the conduct posed a high risk of danger to the public or caused

physical harm or property damage; the defendant's driving

record, including the defendant's age and length of time as a

licensed driver, and the number, seriousness, and frequency of

prior infractions; whether the defendant was infraction-free

for a substantial period before the most recent violation or

whether the nature and extent of the defendant's driving

record indicates that there is a substantial risk that he or she

will commit another violation; whether the character and

attitude of the defendant indicate that he or she is likely or

unlikely to commit another violation; whether the defendant's

conduct was the result of circumstances unlikely to recur;

whether a license suspension would cause excessive hardship to

the defendant and/or dependants; and the need for personal

deterrence. Cf. N.J.S.A. 39:5-30c (enumerating factors to be

considered by MVC in determining appropriateness of

imposing maximum suspension of three years). Any other

relevant factor clearly identified by the court may be

considered as well. It is not necessarily the number of factors

that apply but the weight to be attributed to a factor or factors.
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Rule 7:9-1 Sentencing – New Version

------------------------------------------------------------------------------------------------------------

The first amendment to Rule 7:9-1(b) is technical and recognizes the authority of

the municipal court to try certain crimes of the 4
th

 degree under N.J.S.A. 2B:12-18

and Rule 3:4-2(d).

The second amendment became necessary as a result of the Supreme Court’s

holding in State v.Hupka, 203 N.J. 222, 242 (2010) (“Prosecutors should include

discussions of forfeiture and disqualification in plea negotiations with public

employees.”) and State v. Rone, 410 N.J. Super. 589 (App. Div. 2009).

Rule 7:9-1(c) is new and was promulgated as a result of the Supreme Court decision

in State v. Moran, 202 N.J. 311, 328-329 (2010). (Listing factors to consider for

suspensions under N.J.S.A. 39:5-31). The new Rule creates a record for review in

motor vehicle, ordinance, fish & game and other violations outside the Code of

Criminal Justice.
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Rule 7:14-3 Court Calendar – New Version

7:14-3(a) Court Calendar.

------------------------------------------------------------------------------------------------------------

Rule enacted in an effort to permit attorneys to resolve their summary matters

quickly and proceed the next court event in a different jurisdiction.

 Staggered scheduling for pro se litigants will conflict with opening statement

requirement in Rule 7:14-1(a).
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The New Municipal and Criminal Court Rules

2011- 2012

Part II

 Superior Court



Rule 3:4-2 – Background to 2011

Amendments

Rule 7:1 Scope - The rules in Part VII govern

the practice and procedure in the municipal

courts in all matters within their statutory

jurisdiction, including disorderly and petty

disorderly persons offenses; other non-

indictable offenses not within the exclusive

jurisdiction of the Superior Court; violations of

motor vehicle and traffic, fish and game, and

boating laws; proceedings to collect penalties

where jurisdiction is granted by statute;

violations of county and municipal ordinances;

and all other proceedings in which jurisdiction

is granted by statute. The rules in Part III

govern the practice and procedure in indictable

actions, and Rule 5:7A governs the practice and

procedure in the issuance of temporary

restraining orders pursuant to the Prevention

of Domestic Violence Act of 1990.
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3:4-2(e) Waiver of First Appearance by

Written Statement. – NEW Rule

This new rule came about as a result of a request from the Conference

of Municipal Court Presiding Judges. Generally the new rule tracks

Rule 7:6-1(b) and Rule 7:3-2(a). Since the Rule involves indictable

criminal matters, it is made applicable to municipal courts by virtue of

the Rule 7:1.
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3:6-6(b) Record; Transcript – NEW Rule

New language inserted into existing Rule. Purpose is to

save time and money. Presumably, the Office of the

Public Defender will be able to review the CD and

decide whether a formal transcript is necessary.
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Rule 3:13-3(f)(1) – Background to 2011

Amendments

1.) M.A. v. E.A. 388 N.J. Super. 612 (App. Div. 2006)

Resulted in enactment of:

2.) 2C:14-12. Conditional release from custody; contents

of order; confidentiality of victim's location -

a. When a defendant charged with a sex offense is

released from custody before trial on bail or personal

recognizance, the court authorizing the release may, as

a condition of release, issue an order prohibiting the

defendant from having any contact with the victim

including, but not limited to, restraining the defendant

from entering the victim's residence, place of

employment or business, or school, and from harassing

or stalking the victim or the victim's relatives in any

way.

b. The written court order releasing the defendant shall

contain the court's directives specifically restricting the

defendant's ability to have contact with the victim or

the victim's friends, co-workers or relatives. The clerk

of the court or other person designated by the court

shall provide a copy of this order to the victim

forthwith.

c. The victim's location shall remain confidential and

shall not appear on any documents or records to which

the defendant has access.
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3:13-3(f)(1) Protective Orders– NEW Rule

New language inserted into existing Rule as a result of M.A. v. E.A., 388 N.J. Super.

612 (App. Div. 2006) and N.J.S.A. 2C:14-12.
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Rule 3:19-1(b) – Background to 2011

Amendments

1.) Apprendi v. New Jersey, 530 U.S. 466, 490 (2000)

The Court held that other than the fact of a prior conviction, any fact

that increases the penalty for a crime beyond the prescribed statutory

maximum must be submitted to a jury, and proved beyond a reasonable

doubt.

The Sixth Amendment jury trial guarantee and the Fourteenth

Amendment Due Process Clause confer to every criminal defendant not

only the right to have “the truth of every accusation” proven to a jury of

his “equals,” but also the “right to have the jury verdict based on proof

beyond a reasonable doubt.” Accordingly, “[i]f a State makes an

increase in a defendant's authorized punishment contingent on the

finding of a fact, that fact-no matter how the State labels it-must be

found by a jury beyond a reasonable doubt.”. In deciding the question

of what facts must be subject to a jury finding, “the relevant inquiry is

one not of form, but of effect-does the required finding expose the

defendant to a greater punishment than that authorized by the jury's

guilty verdict?”

2.) Blakely v. Washington, 542 U.S. 296 (2004)

A sentence based on judicial fact-finding that exceeds the maximum

sentence authorized by either a jury verdict or a defendant's admissions

at a plea hearing runs afoul of the Sixth Amendment right to trial by

jury.

3.) State v. Natale, 184 N.J. 458 (2005) – Banning

Presumptive Terms of Imprisonment (See also U.S. v

Booker, 543 U.S. 220 (2005).
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3:19-1(b) Written Verdict Sheets – NEW Rule

Intended to facilitate implementation of jury findings as it affects sentencing under

State v. Natale, 184 N.J. 458 (2005) and Blakely v. Washington, 542 U.S. 296 (2004);

U.S. v Booker, 543 U.S. 220 (2005). See also Apprendi v. New Jersey, 530 U.S. 466

(2000) and Ring v. Arizona, 536 U.S. 584 (2002).
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3:21-4(g) Reasons for Sentence – NEW Rule

This amendment became necessary as a result of the Supreme Court’s holding in

State v.Hupka, 203 N.J. 222, 242 (2010) (“Prosecutors should include discussions of

forfeiture and disqualification in plea negotiations with public employees.”) and

State v. Rone, 410 N.J. Super. 589 (App. Div. 2009).

Notice – No change that would affect municipal appeals as directed by Supreme

Court in State v. Moran, 202 N.J. 311, 328-329 (2010).
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Rule 3:22-8 and 3:22-13 – Background to

2011 Amendments

1.) McKnight v. Office of the Public

Defender, 197 N.J. 180, 182 (2008)

Accordingly, in a legal malpractice action brought by a

defendant against the attorney who represented him in

a criminal case, the statute of limitations does not begin

to run until the defendant receives relief in the form of

exoneration.

In those cases in which a criminal defendant files a

petition for post-conviction relief (PCR) alleging

ineffectiveness of counsel, affirmative relief through

some form of exoneration may not occur until many

years later. Given the statute of limitations governing

malpractice actions, much time may elapse after

exoneration before the filing of a malpractice action.

Basic notions of fairness dictate that an attorney who is

the subject of a claim of ineffectiveness of counsel in a

PCR petition, and who may be subject to a future

malpractice lawsuit, should receive notice as soon as

practicable under the circumstances.
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3:22-8(g) (Post-Conviction Relief) Contents of

Petition;Verification – NEW Rule

Inserted into prior Rule requires notice to former attorney on petitions based upon

ineffective assistance of counsel. See also Rule 3:22-13.
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3:22-13 (Post-Conviction Relief) Notice

Requirements – NEW Rule
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1:39. SPECIALTY CERTIFICATION OF

ATTORNEYS

An attorney of the State of New Jersey may be certified as a civil trial attorney, a

criminal trial attorney, a matrimonial law attorney, [or] a workers’ compensation law

attorney, or a municipal court trial attorney, or in more than one designated area of

practice, but only on establishing eligibility and satisfying requirements regarding

education, experience, knowledge, and skill for each designated area of practice as set

forth below. To assist in the administration of the certification function, the Supreme

Court shall establish, in accordance with these rules, a Board on Attorney Certification.

Additional technical amendments to implement municipal court trial certification

made to the following:

Rule 1:39-1

Rule 1:39-1A

Rule 1:39-2

Rule 1:39-4

Rule 1:39-5

Rule 1:39-7

Rule 1:39-8
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Municipal Court Trial Certification - General Requirements

202:1 Must be in good standing for at least 5-years prior to filing application

203:4 Municipal Court Law Requirements. The applicant must establish that he or she:

(a) Has devoted a significant portion of his or her professional time to the area

municipal court practice.

 (b) Has devoted a substantial portion of his or her professional time to the preparation

of a minimum of thirty litigated matters per year venued in municipal courts of

New Jersey, for the three years immediately preceding the filing of the

application;

(c) Has had primary responsibility, since plenary admission to the bar, for a minimum

of ten contested actions in New Jersey municipal courts that were, in the opinion

of the Board, substantially submitted to the trier of fact; and

(d) The ten contested actions must include a minimum of six municipal court trials

resolving allegations related to driving while intoxicated or refusal.

(e) Definitions. For the purpose of meeting the requirements of this Regulation, the

following definitions apply:

(1) Contested actions. To qualify as a "contested action," a matter must be

one in which the trier of fact can only decide the issue or issues presented

and is adversarial in nature, involving charges, claims, issues, or

consequences related to the prosecution of a municipal court summons,

complaint, and/or citation.

(i)The types of matters that will qualify as contested actions are

those that are adjudicable in municipal court, which include: motor

vehicle and traffic violations; disorderly persons, petty disorderly

persons, or other non-indictable offenses; local ordinance

violations; fish, game, and boating violations; penalty collection

proceedings; trial-type hearings in municipal court, including

plenary motions, motions to suppress, and Alcotest; and other

matters authorized by statute or Court Rule to be under the subject

matter jurisdiction of the municipal court.
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(2) Litigated matters. Litigated matters include contested actions as defined

in this Regulation but need not have been tried to conclusion before the trier of

fact. The Board will consider matters that were resolved prior to trial when the

applicant completely prepared the case for trial through motion practice,

discovery, client interview, and plea negotiations. Municipal court appeals also

may be considered as litigated matters. Any litigated matters listed may not be

the same case as listed as a contested action. 36

(3) Submission to trier of fact. A substantial number of the ten cases required

by this Regulation must have been tried to conclusion as to the applicant’s clients.

In addition, the Board may consider cases that were settled or resolved prior to

judgment or verdict, but only when the applicant completely prepared the case for

trial by motion practice and extensive discovery.

(f) Time limitations. The ten contested actions may be cases that have been handled

and concluded at any time between the date of the applicant's plenary admission

to the practice of law and the date of the application for certification.

(g) Required information. The applicant shall submit the following information on a

form adopted by the Board:

(1) Substantial involvement in litigation/litigated matters. The applicant shall

present a brief summary of each of the 90 matters prepared for trial or

tried within the three years immediately preceding the application, listing

30 matters in each of those three years. The matters submitted shall fairly

reflect the type of cases for which the applicant was responsible. The

summary shall include the following:

i) caption and docket/summons number of the case;

ii) date of disposition;

iii) nature of action or proceeding;

iv) names and addresses of all counsel;

v) name of judge;

vi) number of trial days;

vii) point at which the proceedings were terminated; and

viii) any additional information the applicant may deem to be relevant.
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(2) Applicant's ten contested actions. The applicant shall present the

following details on the ten contested actions submitted pursuant to this

Regulation:

i) caption and docket/summons number of the case;

ii) date of disposition;

iii) name of judge;

iv) nature of action or proceeding;

v) principal issues involved;

vi) significant pretrial or post-trial motions or appeals;

vii) significant discovery and/or trial issues or techniques;

viii) status at which matter terminated;

ix) number of trial days;

x) role in proceedings;

xi) outcome of proceedings;

xii) names and addresses of all counsel; and

xiii) any additional information the applicant may deem to be relevant.

204:1 Professional Reputation

(a) Each applicant shall submit as references the names and addresses of [five] eight

members of the bench or bar of this State who can attest to the applicant's

competence as an attorney in the area of practice in which certification is being

sought. Members of the bar whose names are submitted for such purpose must be

substantially engaged in that area of practice. [At least two] Three references

shall be from judges who have observed the applicant's skills in the three years

preceding the filing of the application. Five references shall be from members of

the bar who have been an adversary or co-counsel with the applicant in trial.

(1) in the case of municipal court practice applications, “members of the

bench” refers to judges of the municipal court.

(b) At least two references shall be from attorneys who represented opposing parties,

one of whom shall have represented an opposing party in a "contested [matter]

action" or a "contested matrimonial law trial" as defined in these Regulations, and

another of whom shall have represented an opposing party in a "litigated matter"

or a "contested matrimonial law hearing" within the three years immediately

preceding the filing of the application.
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(c) An applicant may not submit as a reference the name of any member of the bench

or bar with whom the applicant has or had been formally associated in the practice

of law.

(d) Justices of the Supreme Court and members of the Board and the Certification

Committees are not eligible as references for an applicant.
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205:1 Educational Experience

205:1 General Requirements. [Except as provided below, an] An applicant shall submit

information demonstrating a completion of a specified number of hours of continuing

legaleducation, approved and accredited for continuing legal education credits by the

Board onContinuing Legal Education, specifically in the area of certification applied

for or in ethics and professionalism within the three years immediately preceding the

application. [An "hour" ofcontinuing legal education shall include only the time spent in

instruction. Meals and recessperiods are specifically excluded. Applicants instructing or

participating in a continuing legaleducation program as described in (b) and (c), below,

will be credited with twice the time ofactual instruction. Repeat presentations of the same

lecture within a twelve-month period will gain no additional credit. Among the types of

educational involvement that the Board will consider are:

(a) Attendance at and completion of courses that relate to the improvement of trial

and litigation skills in the specific area of practice for which certification has been

sought;

(b) Teaching or lecturing in programs of study or in courses in the area of practice for

which certification has been sought;

(c) Participating as a panelist in or speaker at seminars, symposia, or lecture

programs in aspects of litigation in the area of practice for which certification has

been sought;

(d) "In-house" courses given by and for government attorneys only; provided,

however, that an applicant may not use such courses for more than 50% of the

continuing legal education credits required by this Regulation; and

(e) Such other educational involvement as the Board may, in its discretion, deem

appropriate.]
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[The Board shall evaluate such involvement on a case-by-case basis.]

The Board and/or Certification Committees shall review an applicant’s submitted

continuing education courses to ensure that the applicant has limited the credits

required for certification to the area of specialty sought, exclusive of the credits

obtained toward fulfillment of ethics/professional responsibility and professionalism

credits as required under the mandatory continuing legal education program. The

Board reserves the right to review and approve, on a case by case basis, other forms

of educational activities that may not have been accredited under the mandatory

continuing legal education program.

205:5 Municipal Court Law Requirements

205:5 Municipal Court Law Requirements. In addition to the general requirements

of this Regulation, those seeking certification in Municipal Court Law must

demonstrate in the three years preceding the application a minimum of thirty-six

hours of continuing legal education courses in municipal court practice, at least

twelve credits of their education requirement having been devoted to DWI and

refusal issues. Those courses taken in ethics/professional responsibility and

professionalism in fulfillment of the mandatory continuing legal education

requirement can be included in the thirty-six credits required under this Regulation
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301:6 Scope of Examination

E. MUNICIPAL COURT LAW

1. Driving While Intoxicated and refusal Statutes and Case Law.

2. Other Title 39 offenses.

3. Alcotest and Breathalyzer Issues.

4. Rules of Evidence and Procedure.

5. Jurisdiction, Service of Process, and Procedure.

6. Pre-trial Procedure.

7. Pre- and Post-trial Motions.

8. Bail, Search Warrants and Suppression.

9. Municipal Court Appeals.

10. Arraignments, Pleas, Sentencing, and Judgment.

11. Pre-trial Discovery.

12. Ordinance Violations

13. Disorderly Persons, Petty Disorderly Persons and Other Non-Indictable Laws and

Offenses.

14. Fish, Gaming, and Boating Laws and Offenses.

15. Traffic offense legal issues.

16. Civil Penalties; other collateral consequences of pleas/convictions.

17. Rules Governing Practice in Municipal Court, Rule 7:1 to 7:14.

18. All other substantive, evidential and procedural areas of law within the jurisdiction of

the municipal court.

19. Rules of Professional Conduct.
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402:3 Effect of Certification. Certification or the absence thereof shall not in any way

limit the

right of an attorney to practice law in that designated area.

(a) A certified civil trial attorney may use the designation "Certified by the Supreme

Court of New Jersey as a Civil Trial Attorney;"

(b) A certified criminal trial attorney may use the designation "Certified by the

Supreme Court of New Jersey as a Criminal Trial Attorney;"

(c) A certified matrimonial attorney may use the designation "Certified by the

Supreme Court of New Jersey as a Matrimonial Law Attorney;" and

(d) A certified workers' compensation attorney may use the designation "Certified by

the Supreme Court of New Jersey as a Workers' Compensation Law Attorney[.];"

(e) A certified municipal court law attorney may use the designation “Certified by

the Supreme Court of New Jersey as a Municipal Court Trial Attorney.
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501:1Filing for Recertification

501:1 Notice and Application. A certified attorney may file for recertification during the

final twelve months of the five-year period of certification provided for by RG. 402:1.

Only those qualified to practice law in New Jersey will be recertified. R. 1:21-1(a).

Applications for recertification will be mailed automatically by the Secretary to the Board

to those attorneys eligible for recertification. The form of application shall be approved

by the Board. The completed application for recertification shall include a current

summary of the attorney's professional activities in New Jersey and must demonstrate a

substantial involvement in the area of practice in which the attorney is certified during the

five-year certification period.

(e) Municipal Court Law.

(1) The Board views substantial involvement in municipal court law as possessing some,

if not all, of the following characteristics:

(i) two trials per year, including DWI and refusal matters, drug possession, and

disorderly and petty disorderly offenses;

(ii) motion practice;

(iii) plea and sentencing dispositions;

(iv) municipal court appeals;

(v) regular and consistent appearances in the municipal courts of New Jersey; and

(vi) post conviction relief petitions.

(2) The Board does not consider, without further explanation, engaging exclusively in

any one of the following as constituting substantial involvement:

(i) matters addressing only gaming, fishing and boating

offenses; ordinance violations; disorderly and petty

disorderly persons offenses;

(ii) appellate practice; and/or

(iii) only a minimal portion of the applicant's practice devoted

to municipal court law as defined above.
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 (3) If the applicant cannot demonstrate that he or she engages in more than a

minimal portion of his or her practice on municipal court matters, without

explanation, the applicant will not be recertified. He or she must then comply with

Part Six of these Regulations regarding termination and lapsing of certification and

must remove all references to the designation of certification from letterhead,

advertising, and the like. However, the applicant has up to three years following the

expiration of certification to demonstrate to the Board renewed substantial

involvement as defined above. Should that renewed involvement be deemed

satisfactory, the applicant may apply for certification as if making an original

application. If the applicant is deemed eligible for certification again, the

examination requirement will be waived.

The completed application shall also include a current summary of the applicant's

required educational involvement in the area of certification during the period for which

he or she had been certified. See RG. [205:9] 205:6. Each applicant shall submit as

references the names and addresses of three members of the Bench and five members of

the Bar of this State who can attest to the applicant's reputation and competence as a

certified attorney. At least one attorney shall have been an adversary in a contested matter

during the period of certification. In the case of municipal court law certification, the

bench refers to judges of the municipal court.

An applicant may not submit as a reference the name of any member of the bench or bar

with whom the applicant is or has been formally associated in the practice of law. Justices

of the Supreme Court and members of the Board and the Certification Committees are

not eligible as references for an applicant.
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Directive 04-11 – July 12, 2011

 Disposition of Municipal Court Matters in the Superior Court
and Notification to Municipal Court

 This Directive supersedes Directive #40-64 and sets out procedures for
recording and reporting municipal court matters that are disposed of by a Superior
Court judge sitting as a municipal court judge. Directive #40-64, issued on July 9,
1965 by then Administrative Director Edward B. McConnell, permitted Superior Court
judges, acting as municipal court judges, to fully dispose of municipal court matters.

Unless there is some compelling reason otherwise, a Superior Court judge should
dispose of all parts of a case before the court, including any associated municipal
court matters. This procedure increases the overall efficiency of the court system. It
also avoids having the defendant appear for a second matter that arose out of the
same event, thus eliminating potential double jeopardy issues. See, e.g., State v.
Hand, 416 N.J. Super. 622 (App. Div. 2010). Indeed, when an indictable offense
goes to trial, the court is required by Rule 3:15-3 to join any pending non-indictable
complaint that is based on the same conduct or arising from the same episode,
unless the defendant or the State would be prejudiced by doing so. See also Rule
3:1-6(a).

 Adjudication of Motor Vehicle Offenses (Title 39)

When a Superior Court judge adjudicates a Title 39 motor vehicle offense because it is

associated with an indictable charge, the court must by e-mail or fax transmit a copy of the

completed traffic ticket, including the disposition (and whether defendant’s driving privilege

is suspended) and all other related paperwork, to the municipal court where the charge

originated within 48 hours of sentencing or by the next business day, whichever is later. The

municipal court when it receives the completed ticket and disposition will enter that

disposition into the Automated Traffic System (ATS) (the statewide municipal court

computer system), indicating in the case notes that the disposition was made in the Superior

Court. The Superior Court thereafter must return the original of the previously e-mailed or

faxed traffic ticket and disposition to the originating municipal court as soon as practicable,

but no later than 20 days after sentencing. ATS will electronically transfer the data regarding

the Title 39 disposition to the Motor Vehicle Commission (MVC) and the data will thereby

be included on the defendant’s driving record (including any suspension of driving

privileges).
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While a Superior Court judge may impose fines, penalties, and assessments
associated with the conviction for a motor vehicle offense, the Superior Court must

not collect any such fines, penalties, or assessments. Instead, the Superior Court
judge must instruct the defendant to pay the motor vehicle fines, penalties, and
assessments as imposed by the Superior Court to the municipal court where the
charge originated and to do so by a specified date. The municipal court administrator
of the originating court will be responsible for the collection and appropriate
disbursement of any such monies. See N.J.S.A. 39:5-41(a) and 2C:46-4(a)(2).
Additionally, at the time of sentencing, the Superior Court must have the defendant sign any

necessary Title 39-related forms, such as the statutorily-required “Notice to Defendant Upon

Conviction on N.J.S.A. 39:4-50(a) and (g)”.* The Superior Court shall forward any such

completed and signed forms to the originating municipal court within 20 days after

sentencing.

Adjudication of Disorderly Persons or Other Quasi-Criminal Offenses

When a Superior Court judge adjudicates a disorderly persons or petty
disorderly persons offense or other non-motor-vehicle quasi-criminal matter usually
adjudicated in municipal court (such as local ordinance, weights and measures, or
fish and game violations), the Superior Court shall record the disposition in

PROMIS/Gavel, the electronic criminal case management system, and shall retain
the paperwork. In such matters the Superior Court also shall retain jurisdiction of the
matter. The county Probation Division shall be responsible for collecting any fines,
penalties, or assessments associated with such adjudication. See N.J.S.A. 2C:46-
4(a)(1). All such monies collected shall be distributed in accordance with statute,
including N.J.S.A. 2C:46-4.
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Nonadjudicated Matters

If a Superior Court judge is aware of an associated municipal court complaint, whether motor

vehicle or quasi-criminal, and for good reason does not adjudicate that associated complaint,

the Superior Court judge shall instruct the prosecutor to return the original paperwork to the

appropriate municipal court without delay, but no later than 7 days after such direction, so

that the municipal court can schedule a court date for that matter.

Suspension of Driving Privileges – Notification to MVC

As noted above, when a Superior Court judge adjudicates a Title 39 motor vehicle

offense, the court shall forward the disposition, including any suspension of
defendant’s driving privileges, to the originating municipal court within 48 hours, with
the municipal court then to enter that information into ATS which then automatically
forwards that suspension information to the Motor Vehicle Commission (“MVC”).
However, when a Superior Court judge suspends a defendant’s driving privileges as
a result of a criminal or quasi-criminal non-motor-vehicle conviction, the Superior
Court must directly notify the MVC of the suspension through use of an MF-1
(conviction) or MF-4 (appeal) card.  
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