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 Electronic tracking of motor vehicles: cell phones — 
State v. Earls, ___ N.J. ___ (2013)   
 
     In order to locate the defendant for the purpose of serving an arrest 
warrant upon him, the police contacted his cell phone service provider 
and received periodic updates as to the location of the defendant's cell 
phone based upon electronic “pings” from the phone to various cell n a 
landmark holding, The New Jersey Supreme Court held that people in 
New Jersey have an expectation of privacy in the pings that emanate 
from their cell phones. As a result, the tracking of an individual by New 
Jersey law enforcement authorities through the use of cell phone pings 
constitutes a search within the meaning of Article I, paragraph 7 of the 
State Constitution of 1947. The Court noted that, "[D]isclosure of cell-
phone location information, which cell-phone users must provide to 
receive service, can reveal a great deal of personal information about an 
individual. With increasing accuracy, cell phones can now trace our 
daily movements and disclose not only where individuals are located at 
a point in time but also which shops, doctors, religious services, and 
political events they go to, and with whom they choose to associate. Yet 
people do not buy cell phones to serve as tracking devices or reasonably 
expect them to be used by the government in that way. We therefore 
find that individuals have a reasonable expectation of privacy in the 
location of their cell phones under the State Constitution." 
 
 

 
 

 
 

 

 
 
 
 
 
 
 
 
 



     The holding by the Supreme Court may be unique in American 
jurisprudence. As a matter of state constitutional doctrine,  the decision 
certainly provides much greater protection to people in New Jersey than 
they would otherwise receive under the Fourth Amendment  
 

Historically, the State Constitution has offered 
greater protection to New Jersey residents than the 
Fourth Amendment. Under settled New Jersey law, 
individuals do not lose their right to privacy simply 
because they have to give information to a third-party 
provider, like a phone company or bank, to get 
service. In addition, New Jersey case law continues to 
be guided by whether the government has violated an 
individual's reasonable expectation of privacy. 
Applying those principles here, we note that 
disclosure of cell-phone location information, which 
cell-phone users must provide to receive service, can 
reveal a great deal of personal information about an 
individual. With increasing accuracy, cell phones can 
now trace our daily movements and disclose not only 
where individuals are located at a point in time but 
also which shops, doctors, religious services, and 
political events they go to, and with whom they choose 
to associate. Yet people do not buy cell phones to 
serve as tracking devices or reasonably expect them to 
be used by the government in that way. We therefore 
find that individuals have a reasonable expectation of 
privacy in the location of their cell phones under the 
State Constitution. 
 

 
  

 
 
 
 
 
 
 



Plain view seizure — State v. Reininger, 430 N.J.Super. 
517 (App. Div. 2013) 
 
    A police officer encountered a parked vehicle late at night that was 
occupied by a man asleep behind the wheel. The officer awoke the man 
and began to question him. His answers were evasive and inconsistent. 
During the investigation, the officer shined his flashlight into the 
interior of the vehicle and spotted box that he suspected contained 
firearms. The Appellate Division ruled that the plain view exception to 
the warrant requirement applied in this case. First, the officer was 
lawfully conducting a field inquiry while standing outside defendant's 
SUV when he observed the firearm cases. Second, the officer did not 
possess advance knowledge that firearms would be present in the 
vehicle. Third, based on defendant's initial denials that there were 
firearms in his vehicle, the officer’s plain view discovery of firearm 
cases on the back seat, and defendant's subsequent admission that he 
was transporting long arms to Texas, provided him with probable cause 
to believe that defendant possessed firearms in violation of the law. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
In order that the point not be lost, it is important to note that the 
shining of a flashlight into the defendant’s vehicle did not constitute a 
search within the meaning of the Fourth Amendment. There is no 
legitimate expectation of privacy in objects that can be readily seen 
within a motor vehicle. 
 
[State v. Foley, 218 N.J.Super. 210, 215, 527 A.2d 482 (App.Div.1987) 
(citing Texas v. Brown, 460 U.S. 730, 739–40, 103 S.Ct. 1535, 1541–42, 75 
L.Ed.2d 502, 513 (1983) (There is no legitimate expectation of privacy 
shielding that portion of the interior of an automobile which may be viewed 
from outside the vehicle by either inquisitive passersby or diligent police 
officers). ] 
 
 
     Apart from the foregoing, Reininger is a sad case which illustrates 
the principle that when it comes to the hodge-podge of state gun laws in 
the United States, the mere passing from one state to another while 
possessing firearms can instantly turn a law-abiding citizen into a 
criminal . 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Search Warrant Detention- United States v. Bailey, 133 
S.Ct. 1031 (2013) 
 
 
In Michigan v. Summers, the United States Supreme Court held that the 
right of police to detain any occupants found inside a residence where a 
validly issued search warrant is being executed is categorical. It is 
reasonable for the police to utilize detention during the execution of a 
search warrant in order to prevent flight in the event criminal evidence 
is located. It also will minimize the risk of harm to the officers and 
facilitate the orderly completion of the search. All that is required is 
that in detaining the occupants of the residence, the police act 
reasonably.  
    This detention authorized in Summers protects three interests: 
 
1. Officer safety; 
2. Facilitate the completion of the search without inference, hiding, 
destruction of evidence; 
3. Prevent flight 
 
 
In sum, of the three law enforcement interests identified to justify the 
detention in Summers, none applies with the same or similar force to the 
detention of recent occupants beyond the immediate vicinity of the 
premises to be searched. Any of the individual interests is also 
insufficient, on its own, to justify an expansion of the rule in Summers to 
permit the detention of a former occupant, wherever he may be found 
away from the scene of the search. This would give officers too much 
discretion. The categorical authority to detain incident to the execution 
of a search warrant must be limited to the immediate vicinity of the 
premises to be searched. 
 
 
 
 
 

 
 



Flash-bang devices - State v. Rockford, 213 N.J. 424 
(2013)  
 
     During the execution of a “knock and announce” search warrant, the 
police exploded a “flash-bang” device in the driveway of the targeted 
residence in an effort to stun and distract the defendant and a 
companion. The New Jersey Supreme Court held that the use of this 
device under the circumstances presented was objectively reasonable 
under the totality of the circumstances. Moreover, the Court rejected a 
categorical rule that would forbid police from utilizing flash-bang 
devices in the execution of “knock and announce” search warrants. 
Rather, the Court opted for a case by case review on the use of the 
device based upon the totality of the circumstances. 
 

 
   The holding in Rockford provides New Jersey law enforcement 
with much greater latitude in deciding what tactical devices will 
be reasonable for a specific type of entry under the authority of a 
search warrant. The element of surprise, officer safety, preventing 
the destruction of evidence and escape of criminal offenders are 
topics that are best left to the expertise and experience of trained 
police officers. Rather than adhering to a categorical rule, the best 
approach, according to the Supreme Court is the traditional 
analysis of objective reasonableness based upon the totality of the 
circumstances. 

 
 
Related cases: 
 
State v. Fanelle, 385 N.J.Super. 518 (App.Div.2006) [No knock warrant] 
State v. Robinson, 399 N.J.Super. 400 (App.Div.2008) [Not available for knock & 
announce warrants - overruled] 
State v. Fanelle, 404 N.J.Super. 180 (Law Div.2008) [No knock warrant] 
 
 
 

 
 



Residential entry based upon community caretaking - 
State v. Vargas, 213 N.J. 301, 63 A.3d 175 (2013)  
 
    A landlord called the local police because he had not seen or been 
able to contact a tenant for two weeks. During the two-week period, the 
tenant's garbage had not been placed curbside, his mail had 
accumulated, his car had remained unmoved, and his monthly rent was 
unpaid. Given the landlord’s expressed concern for the tenant's well-
being, the police entered the home without a warrant and conducted a 
welfare check. The tenant was not at home but the search uncovered 
evidence that led to the tenant's indictment. 
 
    The trial court suppressed the evidence because the warrantless entry 
and search were not prompted by an objectively reasonable emergency. 
The Supreme Court held for the first time that the community-
caretaking doctrine is not a justification for the warrantless entry and 
search of a home in the absence of some form of an objectively 
reasonable emergency. Because there was no palpable emergency in this 
case, the warrantless entry and search in this case violated the Fourth 
Amendment of the United States Constitution and Article I, Paragraph 
7 of the New Jersey Constitution of 1947. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
     The Supreme Court’s decision in Vargas provides clear direction to 
New Jersey law enforcement on the parameters of a warrantless 
residential entry under the community caretaking doctrine. In order to 
be deemed reasonable, such an entry must be based upon a reasonable 
belief that some type of emergency exists that requires immediate action 
to protect children, save a life or prevent injury. This rule of law is so 
close to the requirements of the emergency aid doctrine that any 
remaining difference between the two appears to be legally insignificant. 
The emergency aid doctrine is still predicated upon an objective finding 
that: 
 

 [1] The public safety official must have an objectively 
reasonable basis to believe that an emergency 
requires that he provide immediate assistance to 
protect or preserve life, or prevent serious injury; and 
 
 [2] There must be a reasonable nexus between the 
emergency and the area or places to be searched.  
 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 



Residential entry based upon exigent circumstances 
(petty offense) - State v. Walker, 213 N.J. 281 (2013)  
 
     In response to an uncorroborated tip from a reliable informant, 
police officers proceeded to an apartment complex to investigate a 
report of drug dealing. An undercover officer knocked on the door 
which was answered by the defendant. The defendant answered the 
door while smoking a marijuana cigarette. This violation of N.J.S.A. 
2C:35-10(a)(4) was immediately apparent to the police officers. The 
defendant quickly realized that the people outside of his doorway were 
police officers. As a result, he threw the marijuana cigarette over his 
shoulder into the apartment, retreated inside and attempted to slam the 
door shut. The police officers forced their way into the apartment and 
arrested the defendant. The police also retrieved the marijuana 
evidence and recovered distribution levels of drugs and drug 
paraphernalia in plain view. 
   Relying upon Welsh v. Wisconsin, the defendant argued that a petty 
offense, even when coupled with exigent circumstances cannot serve as 
the basis for a warrantless entry into a residence. The New Jersey 
Supreme Court ruled that the police acted reasonably in making their 
entry to effect an arrest for the petty marijuana offense. According to 
the Court: 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
First, the warrantless police intrusion was significantly 
limited. Officer Rios went inside defendant's apartment 
only far enough to detain defendant and secure the 
marijuana cigarette. Second, defendant opened the door 
to his apartment while smoking a marijuana cigarette 
with the intent to interact with and expose himself to the 
scrutiny of whoever was outside. Third, the officers 
entered defendant's apartment to prevent the 
destruction of physical evidence that they observed 
defendant discard. If the officers did not act to preserve 
the evidence, defendant might well have escaped 
prosecution on the marijuana possession charge.  
 

     Accordingly, the Court ruled that here the officers' entry was 
justified pursuant to the exigent circumstances exception to the warrant 
requirement. This exception did not authorize a broad search of the 
apartment, but justified a limited entry necessary to arrest defendant 
for the disorderly persons’ offense and to retrieve the marijuana 
cigarette. Based upon this premise, the contraband items that were 
observed by the police in the room where they arrested the defendant 
were properly seized under the plain view doctrine. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Third party intervention doctrine - State v. Wright, ___ 
N.J. Super. ___ (App. Div. 2013) 
 

    This case begins, innocently enough, with a young woman who had a 
plumbing leak in her rental apartment. In order to avoid a additional 
water damage, she sought out her landlord who duly arrived and let 
himself in with her consent for the purpose of repairing the leak.  While 
he was there, the landlord observed drugs on a night stand and, in fear, 
he called the police. The police responded to the scene, were let into the 
apartment by the landlord. The police confirmed his observation of the 
drugs and other contraband in open view. The girlfriend then arrived 
and the police secured her consent to a search of the apartment, 
through which they found a gun and other evidence of criminal conduct. 
    
 
 The Appellate Division sustained the reasonableness of the police 
search and seizure under the Third Party Intervention Doctrine. The 
panel’s ruling stressed that the police did not act as agents of the 
landlord and did not expand their search beyond the area noted by the 
landlord. The Court also held that the use of this doctrine in New Jersey 
will be limited to warrantless searches of private residences. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 
    The key issue in Wright is the new restriction on the Third Party 
Intervention Doctrine to warrantless searches of private residences. The 
prior case law has also applied it to other types of private searches, 
often involving the delivery of packages containing contraband. As a 
result of this opinion, police agencies will need to obtain a search 
warrant or rely upon an exception to the warrant requirement when 
they receive information related to illegal contraband following an 
initial search by private individuals outside of the residential setting. 
 
------------------------------------------------------------------------------------------------------- 
 
 
       
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



 Investigative detention based upon race - State v. Shaw, 
213 N.J. 398 (2012)  
 
Police officers, who were part of a special task force to apprehend 
fugitives, arrived at a multi-unit apartment building to execute an arrest 
warrant just as defendant Don Shaw and another individual were 
exiting the building. Shaw was held by these officers because he refused 
to give his name. The officers did not know whether Shaw was the 
subject of the arrest warrant; the officers did know that Shaw, like the 
fugitive, was a black man. On the record before us, this is the only 
descriptive basis for the stop. Minutes later, other law enforcement 
officers, including a parole officer, came to the scene. The officers 
determined that Shaw was not the target of the arrest warrant to be 
executed. Shaw's name, however, was on a readily available list of those 
wanted for parole violations. Shaw was arrested, and a search revealed 
that he had illegal drugs in his possession. 
 
     Shaw sought to suppress the recovery of the drugs, arguing that his 
initial detention by the police was solely related to his racial 
characteristics and was unsupported by any level of articulable 
suspicion. The New Jersey Supreme Court agreed, reasoning that the 
right of freedom of movement without unreasonable interference by 
government officials is not a matter for debate at this point in our 
constitutional development. The random detention of an individual for 
the purpose of running a warrant check—or determining whether the 
person is wanted on a particular warrant—cannot be squared with 
values that inhere in the Fourth Amendment and Article I, Paragraph 7 
of our State Constitution. A random stop based on nothing more than a 
non-particularized racial description of the person sought is especially 
subject to abuse. In addition, the Court also ruled that the fact that the 
defendant actually did have an active parole warrant for his arrest did 
not attenuate the taint from the initial police misconduct under the 
three-part test for the attenuation doctrine as defined in Brown v. 
Illinois.  
 
 
 
 



 
 
 
 
 
    One of the most egregious examples of police misconduct under New 
Jersey law involves the detention of people for investigative purposes 
based solely upon racial characteristics. This type of misconduct is so 
obvious, that it only rarely appears in the case law.  It now appears that 
even the attenuation doctrine will not save a case where recovery of 
the evidence was based upon an investigative detention that was based 
solely upon racial factors. 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



DWI blood-draw - Missouri v. McNeely, 133 S. Ct. 1552 (2013)  
 
    The defendant, Tyler McNeely, was operating a motor vehicle which 
was stopped by a highway patrol officer. During the ensuing roadside 
investigation, the officer detected many of the standard indicia of 
alcohol intoxication on McNeely. As a result, he was arrested and 
subsequently conveyed to a local hospital for the purpose of having a 
blood sample drawn to determine the alcohol level in his blood. At the 
hospital, the police secured the blood sample without first obtaining a 
search warrant. A later forensic test of the blood sample revealed a level 
of alcohol far above the legal limit. 
 
    McNeely filed a motion to suppress the evidence of his blood-alcohol 
level. He successfully argued at both the trial level and before the 
Missouri Supreme Court that the police did not demonstrate any level 
of exigency in the drawing of a blood sample from his body that would 
have excused them from seeking advance judicial authority through a 
search warrant. The United States Supreme Court affirmed this ruling, 
and held that the mere fact that blood-alcohol evidence is evanescent 
does not automatically create an exigency that excuses the warrant 
requirement in every drunk-driving case. Rather, exigency must be 
determined on a case-by-case basis utilizing the totality of the 
circumstances test. Simply stated, while the natural dissipation of 
alcohol in the blood of living human beings may support a finding of 
exigency in a specific case, it does not do so categorically.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 



DNA Sample taken following an arrest - Maryland v. King, 
133 S. Ct. 1958 (2013) 
 
    A Maryland statute authorizes police agencies to extract a 
DNA sample from the body of a defendant who has been 
arrested for certain select, serious crimes. A DNA sample 
taken from the defendant, Alonzo King provided evidence that 
he had perpetrated an unrelated crime many years before his 
arrest. As part of his defense, he moved to suppress the DNA 
sample that was taken from him following his arrest, arguing 
that the statute which authorizes the taking of the sample 
following an arrest was unconstitutional.  
    The Supreme Court ruled that the statute was reasonable. In 
so deciding, the justices weighed the minor bodily intrusion 
necessary to secure the DNA evidence (typically by way of a 
painless swabbing of the cheek) against its enormous value to 
law enforcement and society. The capacity of DNA evidence to 
provide unimpeachable evidence of identity far outweighs any 
limited privacy that an arrested person enjoys while in police 
custody.  
 
The holding of the Court is somewhat confusing: 
 
Thus, when officers make an arrest supported by probable 
cause to hold a defendant for a serious offense and they bring 
him to the station to be detained in custody, taking and 
analyzing a cheek swab of the arrestee's DNA is, like 
fingerprinting and photographing, a legitimate police booking 
procedure that is reasonable under the Fourth Amendment. 
 
 
 
 
 
 



 
 
    Generally speaking, the statutory ability of New Jersey law 
enforcement agencies to extract a DNA sample from someone 
who has been arrested is limited to sex offenses and homicides 
following release from custody. The Supreme Court’s decision 
in Maryland v. King opens the door for a widespread 
expansion of the statutes that authorize the taking of DNA 
samples. The key issue seems to be the seriousness of the 
offense for which the defendant has been arrested. Is the 
taking of a DNA sample from a person who has been arrested 
limited to serious crimes, or is it also reasonable (in a 
constitutional sense) to take a DNA sample following an arrest 
for any offense whenever the police are otherwise entitled to 
take fingerprints and “mug shots” as part of the normal post-
arrest booking procedures? The decision in King is not entirely 
clear on this discrete issue. Accordingly, the answer to this 
question will have to await a future case. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Use of Police Dogs - Residential Search - Florida v. 
Jardines, 133 S. Ct. 1409 (2013)  
 
 
     As part of a criminal drug distribution investigation, police officers 
took a trained dog to the home of the petitioner. While on the front 
porch of the property, the dog alerted on an odor of drugs from within 
the residence. In response to the dog’s alert, the police secured a search 
warrant and conducted a search of the residence that resulted in the 
discovery of marijuana. 
 
 
    The Supreme Court ruled that the use of a trained police dog under 
these circumstances constituted a search within the meaning of the 
Fourth Amendment. When the government obtains information related 
to a criminal offense by physically intruding on persons, houses, papers 
or effects, the Fourth Amendment requires that the police act 
reasonably by either securing a warrant or utilizing one of the 
recognized exceptions to the warrant requirement. In this case, the 
invasion of the curtilage by the police using a trained dog to investigate 
the presence of illegal drugs was unreasonable and should have 
authorized by a search warrant.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 
     This case is significant in that it marks the first time that the use of a 
police dog has been deemed to constitute a search within the meaning of 
the Fourth Amendment. Of course, much of this is due to the enhanced 
protections that people in the United States are entitled to expect within 
their own residences. In a sense, the use of a trained dog to spy on the 
activities within a private residence is little different than the use of 
some type of sophisticated device that can be trained on the home from 
a distance. However, there is one factual distinction worth noting. The 
dog in Jardines alerted to the odor of illegal drugs after making a 
physical entry onto the property and the porch associated with the 
residence. The outcome may have been different had the dog alerted on 
the residence while on the public sidewalk surrounding the property. 
The answer to that question will have to await another day and another 
dog. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



Dog alert as establishing probable cause - Florida v. 
Harris, 133 S. Ct. 1050 (2013)  
 
     The central issue in this case relates to the level of training a police 
dog must possess in order to provide an accurate and reliable indication 
of the presence of illegal drugs sufficient to support a finding of 
probable cause. Based upon the facts of the case, the Florida Supreme 
Court had created an extensive list of evidentiary factors that must be 
considered when gauging a probable cause determination related to a 
dog’s alert. The Supreme Court rejected this approach in favor of a 
traditional, simplified, probable cause analysis. Probable cause is based 
upon a practical and common-sense standard based upon the totality of 
the circumstances.  Probable cause is a fluid concept, turning on the 
assessment of probabilities in particular factual contexts; it is not 
readily, or even usefully, reduced to a neat set of legal rules. 
  
    As a result of the foregoing, the challenge to the reliability of a 
trained police dog in a probable cause hearing should proceed much 
like any other. According to the Court, “[E]vidence of a dog's 
satisfactory performance in a certification or training program can 
itself provide sufficient reason to trust his alert. If a bona fide 
organization has certified a dog after testing his reliability in a 
controlled setting, a court can presume (subject to any conflicting 
evidence offered) that the dog's alert provides probable cause to search. 
The same is true, even in the absence of formal certification, if the dog 
has recently and successfully completed a training program that 
evaluated his proficiency in locating drugs. After all, law enforcement 
units have their own strong incentive to use effective training and 
certification programs, because only accurate drug-detection dogs 
enable officers to locate contraband without incurring unnecessary risks 
or wasting limited time and resources. A defendant, however, must have 
an opportunity to challenge such evidence of a dog's reliability, whether 
by cross-examining the testifying officer or by introducing his own fact 
or expert witnesses. The defendant, for example, may contest the 
adequacy of a certification or training program, perhaps asserting that 
its standards are too lax or its methods faulty. So too, the defendant 
may examine how the dog (or handler) performed in the assessments 
made in those settings.”  
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